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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA,  

                                    ADDL. CJM, TEZPUR 

                             G.R. Case No: 421/14 

                            u/s 279/304(A) of IPC 

                                           State   of Assam 

v. 

                               Md. Mahidul Islam @Mafidul Islam ….……Accused 

Ld. Advocates: 

 For Prosecution……… Sri M. Das and Smti K. Das , Ld. A. P.P. 

For Defence…… Sri Tapas Paul, Ld. Advocate. 

Evidence Recorded on: 04.3.17, 12.05.17, 06.1.18 

Argument heard on: 06.1.18 

Judgment delivered on: 08.1.18 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that, on 17.1.14, the deceased, Md. 

Saidul Islam, was riding on a motor cycle as the pillion rider, which was 

being driven by the accused, Md. Mahidul Islam@ Mafidul Islam, in a 

rash and negligent manner. They were going from the side of Dhekiajuli 

towards Thelamara. On their way, near Usola school, one dog was hit by 

the bike, and as the result of that, the pillion rider sprang out of the bike. 

He had sustained injuries, and he later on succumbed to his injuries 

when he was shifted to GMCH, at Guwahati. Both the accused and the 

deceased were brothers. Hence, the case. 

2. The informant Mustt. Anjuma Begum had lodged the FIR on 20. at 

Dhekiajuli police stataion. Thereafter, Dhekiajuli PS case no. 105/14, u/s 

279/304(A)/427 of IPC has been registered. After investigation, charges 

sheet has been filed u/s 279/304(A)/427 of IPC against the accused 
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person Sri Kamakhya Borah. Particulars of offences u/s 279/304(A) of 

IPC have been explained to the accused, to which he pleaded not guilty 

and claimed to be tried.  

3. The prosecution has examined altogether 5 witnesses. Thereafter, 

prosecution has closed its evidence. The accused has been examined u/s 

313 of CrPC. Defence has led no evidence.   Heard the arguments.   

4.  POINTS FOR DETERMINATION: 

a) Whether the accused had driven the bike on 17.1.14 at about 7:30 

PM, in such a rash and negligent manner on a public way, so as to endanger 

human life and safety of others?  

b) Whether the accused person, while driving the bike in rash and negligent 

manner, had caused death of the Md. Saidul Islam, not amounting to 

culpable homicide by hitting the bicycle on public road on the said date and 

time ?  

DISCUSSION AND DECISION BASED ON REASON:  

5. The prosecution has examined, all together, 5 witnesses, but  no one 

had claimed to have seen the incident, except, PW4, Md. Majibur 

Rahman. If the testimonies of PW1(informant), PW2 and PW3 are 

considered, it reveals that they have only stated that the incident had 

taken place on National Highway , in front of Ursola School. PW1, Musst. 

Anjuma Begum, in her evidence has stated that the deceased was her 

husband and the accused is her brother in law. She stated that on 

17.1.14 at about 7:30 Pm, the incident had taken place in front of Ursola 

School, on National Highway. She stated that she was in her home at 

that time. Her husband was decalred dead at GMCH. Ext 1 is her FIR and 

Ext 1(1) is her signature. In her cross examination, inter alia, she stated 

that she does not know how the incident had occurred. Similarly, PW2, 

Md. Majibur Rahman, who is a brother of the accused by relation, has 

stated , in his evidence that the incident had taken place in front of one 

school, and he was in his house at the time of the incident. Ext 2 is the 
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seizure list and Ext 2(1) is her signature. PW3, Md. Baharul Islam has 

also stated that he came to know about the accident over phone, and he 

was in his home at the time of the incident. Though, PW3, has stated 

that he had heard that the accused had driven the motor cycle at speed 

and he had lost control,  but his evidence is hearsay only, as he had only 

heard about it and it is not clear how he came to know about it.  

6. Coming to the evidence of PW4, Md. Majibur Rahman, who is the brother 

of the informant, I find his presence near Ursola School, at the relevant 

point of time , to see the incident, doubtful. He has stated that he saw 

that the accused was riding the bike and the deceased was sitting as 

pillion rider. At that time, on dog had crossed the road and came in front 

of the bike. Hence, the accused applied brakes, but the pillion rider 

sprang out of his seat and fell down on the road. This had led to grievous 

injury and Saidul Islam was declared dead at GMCH.  

7. He has also stated that at first Saidul was taken to a hospital, prior to his 

shifting to GMCH. But in his cross examination, inter alia, he has stated 

that he did not accompany the deceased to the hospital and does not 

remember the name of the first hospital. If one’s brother in law suffers 

grievous injury from an accident, in front of one’s eyes, it is natural for 

him to rush to the spot and try to take the injured to hospital. Even, a 

stranger would do so, when he was the only one to witness such 

incident.  

8. Even if the statement of PW4 is believed that he had seen the incident, 

his narration of the facts does not show that the accused was negligent 

or rash. In fact, it only shows that it was merely an accident, when a dog 

came suddenly in front of the bike. Human tendency would be to apply 

brakes, which the accused did. Such reaction takes place in a fraction of 

a  second, and it cannot be expected of any rider of a bike, to anticipate 

that applying brake would cause the pillion rider to fall down, in such a 

situation. Moreover, there is no direct evidence to show that the accused 

was riding the bike at very high speed. Even PW4 did not state that the 
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accused was riding the bike at high speed or in a rash or negligent 

manner.  

9. PW5, Md. Habibur Rahman, who is a brother of the accused, has also 

stated that he had heard that the bike fell down when a dog suddenly 

ran on the road and it hit the bike. This evidence also does not show that 

the accused was rash or negligent, besides it being a hearsay evidence.  

 

10.  It is not denied by the defense that Saidul Islam had died in the 

incident. It is also established that the accused was riding the bike at 

that time. But, the essential element of rash or negligent driving on the 

part of the accused, is not proved.  

11. In other words, the prosecution has failed to prove the guilt of the 

accused person Md. Mafidul Islam @ Mahidul Islam, u/s 279/304 A of 

IPC The accused person is acquitted from the said charges and is set at 

liberty forthwith.  

12. The judgment is pronounced in the open court on this 08th of December, 

2018, the presence of both sides. The judgment is prepared under my 

hand and seal of this Court.  

13. The bail bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

14.  The case is, accordingly, disposed of. 

            

 (K.K. Sharma) 

                                               Addl. CJM, Sonitpur, Tezpur 
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LIST OF PROSECUTION EXHIBTS 

EXT 1: FIR 

EXT 2: SEIZURE LIST 

               

                                          ADDL CJM, TEZPUR 
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